I N THE COURT OF APPEALS OF TENNESSEI L E D

EASTERN SECTI ON
October 29, 1997

Cecil Crowson, Jr.
Appellate Court Clerk

CHERYL KELLEY )  ROANE COUNTY
) 03A01-9704- CV- 00122
Plaintiff-Appellee )
)
)
v ) HON. RUSSELL E. SI MVONS, JR.,
)  JUDGE
)
THE CI TY OF ROCKWOOD, )
TENNESSEE )
)
Def endant - Appel | ant ) AFFI RVED AND REMANDED

ROBERT H. WATSON, JR., OF KNOXVILLE FOR APPELLANT

JOHN D. ACEE OF KI NGSTON FOR APPELLEE

OP1 NI ON

Goddard, P.J.

This appeal is fromthe Grcuit Court of Roane County
and concerns liability under the Tennessee Governnental Tort
Liability Act, T.C.A. Title 29, Chapter 20. The Plaintiff,
Cheryl Kelley, filed the present |awsuit on behalf of her
deceased child, Joshua Kelley, who was a passenger on a
not orcycl e driven by another child, Douglas King, which collided

with a Norfolk Southern train in the City of Rockwood, Tennessee.



The City of Rockwood filed a Rule 56 notion for sunmary judgnent
based on sovereign imunity. The Trial Court denied the notion
and the case was scheduled for trial. Prior to the trial the
Plaintiff settled all matters with Norfol k Sout hern Rai |l way

Conmpany.

The followi ng i ssues are presented by the Defendant for

appeal :

l. Whet her or not the Trial Court conmmtted
error in failing to dismss the Gty of Rockwood as a
defendant in the above | awsuit upon sovereign i mmunity
pursuant to the Tennessee Governnental Tort Liability
Act, Tenn. Code. Ann. 8§29-20-205, in that the actions or
i nactions of the City were discretionary.

[1. \Whether or not the evidence supported the
Trial Court’s finding of constructive notice to the
Cty of Rockwood in this case and net the requirenent
that Bl ack Holl ow Road was in a defective, unsafe or
dangerous condition as required by Tenn. Code. Ann. 8§29-
20- 203.

[11. Whether or not the Trial Courts finding of no
negl i gence on the part of the passenger, Joshua Kell ey,
was error.

The Trial Judge entered a Menorandum Opi ni on on January
8, 1997. He awarded Cheryl Kelley $750,000 and, based on
conparative fault, attributed 90 percent of the fault to Dougl as
King, ten percent of the fault to the Gty of Rockwood, and no

fault to Joshua Kelley. Both parties appeal.

Joshua Kelley at the time of the accident was 13-years

old. Joshua lived with his nother in Rockwood, about one-half



mle fromthe honme of WIlliamand Mazell e King. Joshua played
with the Kings' son, Douglas, who was al so 13-years old at the
time of the accident. Douglas King lived with his parents on

Bl ack Hol | ow Road and had |ived there for approximtely six years
prior to the accident. The Kings' hone was within a mle of the
acci dent scene and Dougl as had ridden over the railroad crossing
many tines as a passenger in an autonobile. Douglas King had
been operating notorcycle-type vehicles for nany years but had

been instructed by his parents to never drive on the road.

The accident occurred on May 22, 1994, at a railroad
crossing on Black Hollow Road within the city limts of Rockwood.
The notorcycle was traveling easterly and ran into the left side
of a northbound train killing Douglas King instantly. Joshua
Kelley died a short tinme later at the University of Tennessee

Medi cal Center.

The City of Rockwood owned and mai ntained the right-of-
way on the south side of Black Hollow Road. The City generally
trinmred the foliage on Black Holl ow Road twi ce a year, once in
the Fall and once in the Spring, although no noney was
specifically appropriated to do the task. On the day of the
acci dent the foliage had not been trimred since the previous
Fall. The view of a train approaching fromthe south when
traveling easterly on Black Holl ow Road was obstructed by the
untrimred foliage. The tree |linbs and bushes also partially

obscured the view of a railroad crossbuck sign |ocated near the



crossing on the south side of Black Holl ow Road. This crossbuck
was the only sign on Black Holl ow Road warning of a railroad

Crossi ng.

Prior to the accident the Cty of Rockwood had received
no conpl aints regarding foliage obstructing the view of trains or
signage at the railroad crossing on Black Holl ow Road. There had
never been a reported accident at the scene prior to the one in
guestion. The Gty had received conplaints prior to the accident
fromdrivers regarding untrinmed foliage a mle or so up Bl ack
Hol | ow Road fromthe accident scene. The drivers conpl ai ned that
the foliage on the side of the road was overgrown and scrapi ng
their cars. City vehicles had been in the area prior to the
acci dent but no one had nentioned a problem of foliage obscuring
the view of trains or signage to any city official responsible

for maintenance of the right-of-way on Bl ack Hol | ow Road.

Additionally, the Plaintiff submts the follow ng

i ssues on appeal:

l. Whet her the Trial Court erred in apportioning
only ten percent (10% fault to the Gty of Rockwood.

The Gty of Rockwood first submts that the Trial Court
erred in failing to dismss the Gty as a defendant based upon
sovereign inmmunity pursuant to the Tennessee Governnmental Tort
Liability Act, T.C A 29-20-205, in that the actions or inactions

of the City were discretionary. The Trial Court did not base its



deci sion on whether the act of trinmng or not trimmng foliage
was a discretionary function but did deny the Gty of Rockwood’ s
notion for summary judgnment which was based on that very issue.
For this reason we address whether the Cty of Rockwood’ s failure
to trimthe foliage on Black Holl ow Road was a discretionary

action or inaction.

Governmental entities are inmune fromliability for
di scretionary acts under T.C A 29-20-205. 1In order to determ ne
whet her an action or inaction by a governnental entity is
consi dered di scretionary the Tennessee Suprenme Court adopted the

“pl anni ng-operational test.” Bowers v. Gty of Chattanooga, 826

S.W2d 427 (Tenn.1992). The Bowers Court described the

di fference between planning and operational as foll ows:

A consi deration of the decision-nmaking process, as
well as the factors influencing a particul ar decision,
will often reveal whether that decision is to be viewed
as planning or operational. |If a particular course of
conduct is determ ned after consideration or debate by
an individual or group charged with the fornul ation of
plans or policies, it strongly suggests the result is a
pl anni ng deci sion. These decisions often result from
assessing priorities; allocating resources; devel opi ng
policies; or establishing plans, specifications, or
schedul es.

On the other hand, a decision resulting froma
determ nati on based on preexisting |aws, regul ations,
policies, or standards, usually indicates that its
maker is performng an operational act. Simlarly
operational are those ad hoc decisions made by an
I ndi vidual or group not charged with the devel opnent of
pl ans or policies. These operational acts, which often
i npl ement prior planning decisions, are not
“discretionary functions” within the neaning of the
Tennessee CGovernnental Tort Liability Act.



Anot her factor bearing on whether an act should be
consi dered pl anning or operational is whether the
decision is the type properly reviewabl e by the courts.
The di scretionary function exception “recogni zes that
courts are ill-equipped to investigate and bal ance the
numerous factors that go into an executive or
| egi sl ative decision” and therefore allows the
government to operate w thout undue interference by the
courts. See Mainscott v. State, 642 P.2d 1355, 1356
(Al aska 1982). Put succinctly:

[T]he judiciary confines itself ... to adjudication of
facts based on discernible objective standards of | aw.
In the context of tort actions ... these objective

standards are notably | acking when the question is not
negl i gence but social w sdom not due care but
political practicability, not [reasonabl eness] but
econom ¢ expediency. Tort |aw sinply furnishes an

i nadequate crucible for testing the nerits of social,
political, or econom c decisions.

Peavl er, 528 N.E. 2d at 44-45 (quoting Bl essing v.
United States, 447 F.Supp. 1160, 1170 (E. D. Penn. 1978).

Bowers, at 430-431.

Appl yi ng the “pl anni ng-operational test” to the facts
of this case we find that the Gty of Rockwood’ s failure to trim
the foliage on Black Holl ow Road was an operational decision and
not discretionary. As discussed in Bowers, an operational
decision is one based on preexisting |laws, regul ations, policies,
or standards. Although the City of Rockwood had no witten
procedure regarding the trimmng of foliage on Black Hol | ow Road
the evidence at trial showed a clear policy or standard to
maintain the right-of-way. At Trial, M. Carl Mee,

Superi nt endent of Roads for Rockwood, was asked:

Question: Insofar as the Black Holl ow Road
crossing is concerned, you told us that it was your
customto cut back the foliage two tines annually, is
that correct? (Enphasis added.)



Answer : Yes, sir.

The decision each Fall and Spring to trimthe foliage on Bl ack
Hol | ow Road was not determ ned after “consideration or debate”
but was sinply a custom or in the words of the Bowers Court, a

“policy or standard.”

The City of Rockwood argues that the issue of

discretion in this case has been dealt with in two recent

Tennessee Suprene Court decisions. Kirby v. Macon County, 892

S.W2d 403 (Tenn.1994); Helton v. Knox County, 922 S.W2d 877

(Tenn. 1996). Both cases involved a city’s decision to instal
guardrails and the decision was held to be a clearly

di scretionary act for which governnental imunity applied. W
find those cases do not apply to the facts of this case. 1In

Hel ton and Kirby the decision to install the guardrails was not
based on any standi ng customor policy but rather was determ ned
after consideration and debate of various political, economc,
and social issues. The Gty of Rockwood had no decision to nmake
regardi ng whether to trimthe foliage because the decision had

al ready been made and the customor policy was in existence.

However, the City of Rockwood was correct in stating
that the courts have dealt with this issue before. The sane
issue with simlar facts was addressed by two cases cited in the

Kirby opinion. Swafford v. Gty of Chattanooga, 743 S.W2d 174

(Tenn. App. 1987); Morrow v. Town of Madisonville, 737 S.W2d 547




(Tenn. App. 1987). In Swafford, a city had nade a decision to
paint lines on a road but the person responsible had sinply not
done it. The court held the failure to paint the |lines was an
operational om ssion and therefore the city was not inmune.
Simlarly in Mrrow, a city had made the initial decision to
protect traffic by placing |ids on water neters. The city’s
failure to followits own policy was held to be an operati onal
om ssion. In the case before us, the Cty of Rockwood had
already made the initial decision to trimthe foliage on Bl ack
Hol | ow Road and it failed to followits own policy; this failure

was not a discretionary act.

Finally, our finding that the Gty of Rockwood s
failure to trimthe foliage was an operational omssion is
supported by the type of question it involves. The issue before
us i s based nore upon negligence than social wi sdom nore upon
due care than political practicability, and nore upon
reasonabl eness than econom c expedi ency. Governnental entities
are imune frominjuries resulting fromsocial, political, or
econonm ¢ decisions, but the failure to maintain the right-of-way
on Bl ack Hol |l ow Road i nvolved no such decision. Therefore, the

City of Rockwood was not imune under T.C A 29-20-205.

The City of Rockwood next clains that the Trial Court
erred in holding that the evidence supported a finding of
constructive notice to the Gty and net the requirenent that

Bl ack Holl ow Road was in a defective, unsafe or dangerous



condition as required by T.C A 29-20-203. It is not necessary
that we address this issue since a governnental entity’ s imunity
need not be renoved under both T.C A 29-20-205 and T.C A 29-20-
203 in order to lose its protection, and we have already found
the City of Rockwood was not inmune under T.C A 29-20-205.
However, since the Trial Court’s decision was based on the
renoval of immunity under T.C A 29-20-203 we will address the

questi on.

The Trial Court held that Bl ack Hol | ow Road was
defective, unsafe or dangerous because on the date of the
accident the foliage on the Gty of Rockwood' s right-of-way
obstructed the railroad warning signs, and that the foliage
obscured a driver’s view of a train approaching fromthe south.
The law in Tennessee is clear that a defective, unsafe or
dangerous condition exists if a governnental entity allows
foliage to obstruct the view of a traffic sign that was pl aced

there by local officials. Fretwell v. Chaffin, 652 S.W2d 755

(Tenn. 1983). However, there nust be direct proof in the record
that the governnental entity owned and controlled the traffic

sign in question. Harris v. WIllianmson County, 835 S.W2d 588

(Tenn. App. 1992).

The City of Rockwood cannot be responsible for the
obstruction of a sign which they did not owm and control. The
only proof in the record as to who owned, controlled or erected

the railroad crossing sign, pointed to the railroad. No direct



proof appears anywhere in the record to contradict this
assertion. Therefore, the Gty of Rockwood's inmmunity was not

renoved based on the crossbuck sign being obscured by foliage.

However, the Trial Court also held that Black Hol | ow
Road was defective, unsafe or dangerous because the untrinmed
foliage obstructed a traveler’s view of an oncomng train. This
specific issue has not been addressed by Tennessee courts,
al t hough our Suprene Court has provided a |ist of characteristics
to consider in determ ning whether a particular site is
defective, unsafe or dangerous for purposes of governnent al

i muni ty under T.C A 29-20-203:

The decision of whether a condition of a hi ghway
actually is a dangerous and hazardous one to an
ordinary prudent driver is a factual one, and the court
shoul d consi der the physical aspects of the roadway,
the frequency of accidents at that place in the highway
and the testinony of expert witnesses in arriving at
this factual determ nation.

Sweeney v. State, 768 S.W2d 253, 255 (Tenn. 1989).

The courts should al so consider the road’s | ocation, the vol ume

of traffic, and the type of traffic it accommbdates. Sweeney V.

St at e.

Qur review of cases tried without a jury is de novo
upon the record with a presunption of correctness as mandated by
Rul e 13(d) of the Tennessee Rul es of Appellate Procedure. This
Rul e requires us to uphold the factual findings of the trial

court unless the evidence preponderates agai nst them Canpanal

10



v. Canpanali, 695 S.W2d 193 (Tenn. App.1985). It is with this

standard in mnd that we undertake our review of the Tri al

Court’s decision on this issue.

Testimony and exhibits in the record evidence Bl ack
Hol | ow Road as a rural, lightly traveled road. Al so, no one had
any know edge of an accident ever occurring in the area of the
railroad crossing. Pictures and video taken of the site several
days after the accident gave a good indication of the area's
physi cal aspects. The road is narrow and the foliage was very
thick and overgrown. The foliage definitely obscured an easterly
traveler’s view of a northbound train. The closest testinony to
that of an expert was the testinony of Judge Howard Butler who
was the Rockwood city recorder. He testified that it was part of
his responsibility as city recorder to keep the brush back from
the side of the road. He further testified that if he had seen
the foliage on Black Holl ow Road the way it was on the date of
the acci dent he would have had soneone trimit back. Looking at
these facts, which Sweeney identifies as the standard, we find
t he evi dence does not preponderate against the Trial Court’s
hol di ng that Bl ack Holl ow Road was defective, unsafe or

danger ous.

The Gty of Rockwood argues that even if the road was

dangerous they did not have constructive notice of the fact.

“Constructive notice” is “information or know edge of a
fact inputed by law to a person (although he may not

11



actually have it), because he could have discovered the
fact by proper diligence, and his situation was such as
to cast upon himthe duty of inquiring into it.”

Kirby, at 409 quoting Black’s Law Dictionary, 1062 (6th ed.

1990) .

The City of Rockwood had received conpl ai nts about overgrown
foliage scratching cars as they drove down Bl ack Hol | ow Road and
city officials had been past the accident site many tinmes just
prior to the weck. At the very least, the Cty of Rockwood had
constructive notice that it was tine again to trimthe foliage on
Bl ack Hol |l ow Road. Therefore, the Cty of Rockwood was not

i mune under T.C. A 29-20-203.

Finally, the City of Rockwood clainms that the Trial
Court erred in finding no negligence on the part of the passenger
Joshua Kelley. Although the law in Tennessee is clear that a
mnor is subject to an adult standard of care when operating a
not or vehicle on the public roads, it is equally clear that this
standard has not been extended to a mi nor guest passenger. Brown
V. Smith, 604 S.W2d 56 (Tenn. App.1980). In Brown, a 12-year-old
passenger was injured while riding on a notorcycle being driven
by a 15-year old. The Court found the passenger was not held to
an adult standard of care but the degree of care ordinarily
exercised by a person of |ike age, discretion, know edge and
experience. Applying the appropriate standard used by the Brown
Court to the facts of this case we find no error in the Trial
Court’s holding that no negligence be apportioned to Joshua

Kel | ey.

12



We now turn to the issue raised by Cheryl Kelley. She
contends that the Trial Court erred in apportioning only ten

percent fault to the Gty of Rockwood.

Al though we find that the Gty of Rockwood was not
i mmune under either T.C A 29-20-205 or T.C. A 29-20-203, this

does not necessitate a finding of fault on the part of the Cty.

In O GQinv. Corbin, a case very simlar to the case at hand, the
trial court found that D ckson County was not inmune but,
nonet hel ess, a prudent driver could have avoi ded the accident.
777 S.W2d 697 (Tenn. App. 1989). The trial court found that

D ckson County’s negligence was not the proxi mate cause of the
accident but, rather, that it was caused by the plaintiff’s
failure to stop at the intersection. This Court upheld the tria

court's deci sion.

Al t hough the Gty of Rockwood was negligent in failing
to maintain its right-of-way, the greater cause of the weck was
the act of Douglas King. A careful and prudent driver could have
noticed the railroad crossing and taken proper precaution
regardl ess of the foliage that obscured the view of the train.
Therefore, we find no error in the Trial Court’s apportioning of

faul t.

For the reasons stated above, the judgnent of the Tria
Court is affirmed and the cause renmanded for coll ection of the

judgnment and costs below. Costs of appeal are adjudged one-half

13



against the Gty of Rockwood and one-half against Ms. Kelley and

her surety.

Houston M Goddard, P.J.

CONCUR:

Don T. McMurray, J.

( Separate Concurring Opi ni on
Charl es D. Susano, Jr., J.
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